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Law firm interest in Chinese corruption probe
At least two unidentified US law firms 

and one Chinese law firm have found 
themselves caught up in a recent anti-cor-
ruption purge in China.

The purge appears to centre on investi-
gations into two senior commerce ministry 
officials, as well as Avon Product’s recent 
Foreign Corrupt Practices Act (FCPA) dis-
closure.

The identity of the firms concerned and 
their level of involvement, if any, remains 
unclear, but the anti-corruption probe is 
believed to signal the first time that Chi-
nese investigators have looked closely at the 
role played by lawyers in foreign investment 
transactions.

Any US law firm named by Chinese law 
enforcement agencies could risk criminal 
prosecution in the US under the FCPA, 
which bans corrupt payments made directly 
or indirectly to foreign officials to obtain or 
retain business.

No major US law firms have been 
named in FCPA enforcement actions or 
publicly disclosed investigations since 
the law came into effect in 1977. But 
the SEC and the Department of Justice 
(DOJ) have ruthlessy brought a number of 
FCPA enforcement actions in recent years:  
There were four times as many invest-
igations into FCPA breaches in 2007 as 

there were in the previous three years.
The recent clampdown followed the 

detention by investigators in August and 
September of Guo Jingyi and Deng Zhan, 
two senior officials in charge of approvals 
for foreign investments at the Ministry of 
Commerce.

In a separate matter, beauty-products 
direct seller Avon announced in late Octo-
ber that it was voluntarily conducting an 
internal investigation of its Chinese opera-
tions, focusing on FCPA compliance. This 
followed an allegation that certain travel, 
entertainment and other expenses may have 
been improperly incurred.

“The press has speculated on the Avon 
links, but it’s a bit hard to see what could go 
wrong for a law firm in this space,” said Cleary 
Gottlieb partner Sebastian R Sperber. “Since 
it is so obvious it would be inappropriate to 
make any payments to government officials, 
it is hard to see how law firms would have 
direct cause for concern.”

Based in Hong Kong from 2001 to 2004, 
Sperber now works from Cleary’s London 
office. He says that there must have been 
a terrible lapse in judgment for a law firm 
to become embroiled in corrupt practices, 
but is hopeful reports of such behaviour will 
prove wide of the mark.

“Everyone should be attentive to the 

FCPA and make sure they have policies and 
systems in place. But it is good to know that 
there might have to be a reminder if an un-
usual case comes up,” he said.

Although every US law firm is required 
to comply with the FCPA, not all firms have 
been diligent about their own compliance 
efforts. That puts both them and their cli-
ents at risk.

Corporate counsel at multinationals in 
Asia are becoming increasingly concerned 
about FCPA liability.

Punishments can be crippling: The 
FCPA carries criminal penalties and fines 
of up to US$2 million or twice the gain 
for firms, and US$100,000 for individu-
als. There is also the danger of five years 
imprisonment. Conduct that violates the 
anti-bribery provisions of the FCPA may 
also give rise to a private cause of action 
for treble damages under the civil RICO 
(Racketeer Influenced Corrupt Organiza-
tion) statute, or to actions under other fed-
eral or state laws.

But there are steps that corporate counsel 
can take to become compliant. For example, 
companies should develop audit trails and 
budgets to track promotional activities, 
charitable giving, entertainment expenses 
and payments to third parties. 
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Bond buybacks have re-emerged in Asia, 
although high disclosure requirements 

mean liquid companies in Hong Kong may 
be reluctant to attempt such reverse book-
builds in public for now. 

The news comes following KCC’s (a 
Korean chemicals material manufacturer) 
cash share repurchase of its outstanding 
exchangeable bonds. It is the first public 
tender offer for exchangeable bonds in Asia 
since the financial crisis.

The transaction, on which Kim & Chang 
advised KCC and Clifford Chance acted for 
JP Morgan, the dealer manager, utilised a 
reverse book-build Dutch auction process. 

The deal, which was reputedly worth around 
US$200 million, but no official figure has 
been released, was conducted in accordance 
with Korean and English law.

“We have seen a huge wave of inter-
est in tender offers and buybacks in the 
last two months,” said Connie Heng,  
Clifford Chance’s lead partner on the deal. 

With bond and convertible bond prices 
dropping, issuers with cash or access to cred-
it will find it attractive to buy them back. “I 
think we will see more of these in Asia next 
year either as stand-alones or tender offers 
with consent solicitations.” said Heng.

Heng also added that, unlike the first 
Asian financial crisis, the holders are, for the 
moment generally feeling the stress more 
than corporations, who will begin to feel the 
effects of the crisis more sharply next year. 

“Issuers, especially pre-IPO issuers with 
put options due in the short to medium-
term, will need to look for alternative fund-

ing to refinance their bonds,” said Heng, 
while adding that with credit markets in 
turmoil, many will have little choice but to 
restructure their debt securities to extend 
their maturity or waive defaults. 

Many issuers with equity listed on the 
Hong Kong or Singapore Stock Exchanges 
have higher disclosure and announcement 
obligations when they conduct a tender of-
fer or launch a buyback program of substan-
tial size. 

So issuers who prefer the buy-back ex-
ercise to be discreet may not find a tender 
offer appealing and opt to do a smaller open 
market repurchase opportunistically. 

Conversely, if they are seeking to pur-
chase a substantial portion of their debt se-
curities over a short period, it will be more 
difficult using a private open market repur-
chase as they may not be able to contact all 
the individual bondholders. 
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